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Withess 3
O\@
AN

Witness 3 was Complainant’s best friend at the time of the ch\fLi.S}em. They are no longer close and
Witness 3 is now dating Witness 2. \/

Immediately following the alleged incident, Wltnessw-d’the investigators that Complainant was
already drunk when she got to the party. She stated thrat Respondent and Witness 2 asked them to
play beer pong and they agreed. She stated ffat the parties seemed to hit it off immediately. She
stated that they won the tournament and-sg'p ed at least five rounds and that by the end of the
game Complainant was the “drunkest @\aﬂ ever seen her.” Witness 3 stated that Complainant
was slurring her words, couldn’t st dwn her own, and was really loud, which is not like her. Witness
3 stated that that she was prettysdsunk too, but not as bad as Complainant. Witness 3 stated that she
left the party with Witness 2.

At the hearing, Witnes;.ﬁaﬂed that she may have exaggerated her description of Complainant
when she spoke to the ifyéstigators. She told the decision makers that although Complainant drank
a lot, she wasn't that out of it, because she had a high tolerance and drank a lot all the time.
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Withess 2
O\@
AN

Witness 2 told the investigators that he is Respondent’s beﬂkfﬁgn‘d and teammate. Witness 2
stated that when looking for partners for the beer pong tourrtament, Respondent saw
Complainant and Witness 3 and suggested that they agprade¢h them because Complainant “was
hot” and Witness 3 “looked drunk enough to be a gdod¥irfie.” Witness 2 said that Complainant
was fine and didn't appear to be that drunk. He%%stéted that she made most of the winning
shots after several rounds of the game so sqcpo n't have been too messed up. When asked
who was filling the cups, he said that he n't\stire who did it each round, but he definitely saw
Complainant fill them on two t::uccasin:m{;ﬁR ef the tournament was over, he helped Witness 3 get
nd

home and so didn't see Complainapt.a espondent again that night. He also mentioned that
he and Witness 3 are now datin

At the hearing, Witness Z}Qi}ieﬁ that Complainant was fine. He also stated that Respondent
never filled Cnmplain@g&b and that Complainant was all over Respondent the entire night.
b
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Witness 1 \gj
O
Witness 1 was interviewed by the investigator and reported {B/}'he and Complainant are
roommates, but they are not close. Witness 1 is an athlet nds to hang out with her
teammates. She stated that for this reason, they rarelyhahg<out, but that the night of the alleged
incident they did because they were planning on goingte-the same party. Witness 1 stated that they
split a bottle of prosecco, but that Complainan}@nkﬁos’t of it because Witness 1 had an early
practice the next morning and didn't want tQ€et “too messed up.” Witness 1 said that they went to
the party together, but then went their s Q&aMn.fays. Witness 1 stated that towards the end of the
night, she saw Complainant and descri % as “a disaster.” She also reported that Respondent
was "practically carrying her” and sJ:.e\apﬁT’oached them and offered to take Complainant home.

According to Witness 1, Complair@q{aid she was fine, but her words were slurred, and she could
barely stand. Witness 1 told R nt to take care of her and he said, “I'm just going to put her to

bed.” She didn't see EIth(@QPy‘agam that night.

At the hearing, Wltne(y}a‘ve testimony that was substantially the same as what she told the
investigator.
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Case Study

The Formal Complaint charges Respondent with sexual assault for engaging in
sexual contact with Complainant when she was incapacitated by alcohol.
Specifically, Complainant alleges that she was at a party with friends when they
met Respondent. Complainant reported that prior to the party she pre-gamed
with Witness 1 and they split a bottle of prosecco. Complainant stated that
while at the party, Respondent and Witness 2 approached her and her friend,
Witness 3, and asked if they would be their partners in a round of beer pong.
Complalnant reported that she paired up with Respondent and they played
several rounds. She further alieged that that Respondent was the one who
filled their cups. Complainant stated that she "got drunk fast” and her last
memory was of Respondent handing her a celebratory shot because they had
won the tournament. Her next memory was waking up on a couch in a
bedroom that weas unfamiliar to her, naked from the waist down. Respondent
was on the fioor next to her, asleep. He was under a blanket but was also
naked.
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; S
Scenario EE)\A

| Respondent prQwides a polygraph report
) to Investigators/wherein it is concluded

that Respondeént is not being deceptive
when.déebying the allegations. The
polygrapher appears and answers all
Q?@%nt guestions on cross.
$Q . Must the Hearing Panel find

i Respondent not responsible

\_’6 because of the findings in the
report?

GRAND RIVER soLUTIONS



Scenario ZF(\)$C9
) Respondent m@iﬁes a polygraph

report to invastigators wherein it is
concluded that Respondent is not
being. deueptive when denying the
allgg%‘rons.
A\
= S
The Investigator determines the

%C) report is irrelevant. Must the
?" Investigator share the report

\-’CQQ‘ with the decision maker?

GRAND RIVER soLUTIONS



Scenario1 _S
o%

AN
Responden a@ears at the hearing with
Witness 7 ondent would like
provide information
about text messages between
Complainant that indicate that

th
So?ﬁlainant has made the allegations

. Can the HP hear from Witness 7 at
the hearing?

GRAND RIVER soLUTIONS




Did Complainantmake up the allegation due

Cred | blllty a nd to jealousy (Matt, Lauren). Lauren received
. oy angry messagesin r se from
Reliability Complainant S

Cristina saw.C¢ nplainantin bar at 2:30, she
had a shqt AKelly found Complainant

wand:nig:g,-did not know where she was

HE was’'pushing drinks on her/She had texted
%Mcan buy me drinks at the Formal”

%« etter from Pastor: He is a good person, he
A onlytells the truth

Lauren: He always asks for consent
Cristina: Respondentis a good person

Social media: Lauren found Complainanton
social media/ Kelly, Joe, Taylor: Taylor never
uses social media

fos
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Credibility/Reliability Analysiscj
Step by Step O\\\

1. Determinethe material facts - focus only on mater ?écts.

2. Determinewhich material facts are:

« Undisputed - consistent, detailed and au\tﬂe, and/or agreed upon by the
parties [e.g., Marcy and Jack attende ernity party on April 5, 2019]

+  Disputed - unsupported by documigntary or other evidence, or are facts
about which an element of doyQtremains [e.g., Marcy alleged that Jack kissed
her without her consent ar%\e am at the party, and Jack asserted he never
kissed Marcy and went h arly]

« Stateclearly whichf r‘é accepted, and which are rejected, and state the
reasons why.

“While Jack maintained tfrathe never kissed Marcy and went home early,

several witnesses corrghbrated that he was at the partyuntil 3 a.m. Inaddition, a
photo was submitfethby a witness showingJack kissing Marcy. Therefore,

| find that Jack’s versfon of events cannot be credited as being more Iikely

than not to be true.” o e
(i
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* Whatisthee the person was
| able to perceive, recollect
Ability to or comnﬁuﬁi’cate the version of
Recollect EVEILE:
Event *&g the person reported
vents Q;\’[hey were intoxicated, or the

<)  person reported they were
; sleeping
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* Is there a history of sir
the past? \\
e £ m '
.£., a superyiser had previous
complaintsof sexual misconduct

m%ar behavior in

If so, this @%ﬁt impact whether a
StatE@%ﬁ should be believed.

i

» \kor example, a respondent who
@States they never knew that a
certain behavior was wrong, yet was
written up for that same behavior,
the history of similar past behavior
makes the respondent’s statement
less believable and less reliable.

Past Record

HHHHHHHHHH
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- Did the person pﬁﬁmaterial
information?

i

IT 56, whatQ/
Material - eg. %i]’bmltted partial text
Omission m‘é‘ssages or omitted

% text messages that could be
& perceived as unfavorable

, * Is there a reasonable reason
for the material omission?

HHHHHHHHHHHH
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C.
* Is the testimony believable on
its face? ’Q@)

* Does it ma\%kg)sense?
Inherent : Could ﬁﬁﬂhéve occurred?

Plausibility Do@;@ht make sense that this
@;‘;e?*son knows this

t&@ information?

What was their opportunity to
view?

HHHHHHHHHHHH



Corroboration

Is there witness testimony (either by
witnesses or people whefsaw the person
soon after the allegefdﬂﬁﬁdent, or people
who discussed th\eﬁiﬁﬁaents with the
person around the time they

occurred) or{dp€umentary or physical
evidence,thdt corroborates the
persqﬁgﬁéstimony‘?

NN .
Is@%re witness testimony or

&cumentary and/or physical evidence that

are inconsistent with statements made
during the interview or does not provide

corroboration to the person'’s version of
events? § soowen e



Cs
» |s the testlmony,qfﬁwdence

consistent Wlih\fﬁe other

Consistency | ev'dence?\;s

with Other * |s the tés*tr’mony or evidence
Evidence or mcqn@"tstent with the other

Testimon ’@Q S
y t@ Is there a sufficient

explanation for any
Inconsistencies?
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> Did the person share the same
version of even forall

| | settings, incl iInterviews,
nter_na | in written ahﬁ/or verbal
Consistency statem&@ and between
dogumeﬁtary evidence?
Consistency @ﬁ:éfhere any discrepancies or

Is there a sufficient
explanation for any
discrepancies?

Over Time $© bontradlctlons‘r’

HHHHHHHHHHHH



When your investigation reveals that a fact was not shared by a party
or witness, the investigator should have explored the ¥eason for the

omission. The final report should document the ex ion and
accurately describe the explanation provided. N

N\

“Surveillance video from Clinton Hall "Surve'ié’xg:e video from Clinton Hall
depicted that at approximately two a.m. depi that at approximately two a.m.
Witness A entered the room in which ess A entered the room in which
Complainant reports that she was Q\ mplainant reports that she was
assaulted. Witness A left ten minutes Q/ assaulted. Witness A left the room ten
later. Complainant failed to share th_is‘ﬁa\tt minutes later. In a follow up interview with
with the investigators.” <<\\ Complainant, they were asked why they

did not report Witness A’s presence in the

$O room. Complainant responded by stating

that they have no recollection of Witness A
being in the room. ”
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O

X
N
S?fﬁue_rllcy s the Iev{e@?"detail provided by
of Detal the persor reasonable and
and indicative of a genuine personal

experience by the person?

Specificity
)
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Determining
Credibility
and Reliability

N\
Remember: Ther is
No Formula! VSA

X




What Can We Do?

« Acknowledge bias within our systerfié..
 Collect the data. g
» Check data for inconsistenci@f}

» Can inconsistencies be exglained?

« Check policies to ensurethey lead to
equitable outcomes.\>~'

» Create robust pfocesses with bias
checkpoints. ™~

GRAND RIVER




School-Related Arrests
and Referrals to Law
Enforcement in 2017-18

« Black students accounted for 15.1% of total
student enrollment and 28.7% of all students
referred to law enforcement.

» Black students were 31.6% of all students
arrested at school or during a school-related
activity— double their rate of enroliment.

» Similar patterns of disparities were observed
for Black students served under IDEA who \
accounted for 2.3% of total student Q\
enrollment.

- 8.4% of students referred t@:

enforcement ?
« 9.1% of students wh arrested

Enrollment Referrals to Law School Arrests
Enforcement
| Black B White
® Hispanic or Lating W Asian
® American Indlan or Alaska Native ® Two or More Races

W Native Hawailan or Pacific Islander

GRAND RIVER soLuTIONS
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School Expulsions
Among Students Served
Under IDEA (2017-2018)

« Students with disabilities
served under IDEA
represented 13.2% total
enrollment.

« Received 23.3% of all
expulsions with educatmna
services.

\
« Received 14.8% of lons
without educatio |ces

O

Al

Enrollment Expulsions with  Expulsions without
Educational Educational
Services Services

GRAND RIVER soLuTIiONS



Bias Mitigation Strategies $g
1

Information Bias

* Take notice every time » Be realistic about \a,p/ * Remind yourself that you
you feel strongly about a information is i@ can be wrong
conclusion what is not n%hy * Mood and phyﬂulngical

« Seek out missing « Write d% factors discomfort affect your
perspectives that that e attentiveness and
challenge your opinions Ct{zl\e d decision-making

* Assign someone on your * Check for hunger,

advocate" for major unease

team to play "devil's :\‘O fatigue, and emotional
decisions Q\v\

GRAND RIVER sSOLUTIONS



A G
I - Confirmation:Bias: To search for,
' interpret, fdcus on, and

remembeér information that aligns

Bias In with reconceived opinions.
. a
Decision- - Infarmation Bias: Based on the

ineorrect belief that more
information—even irrelevant
information—must always be
acquired before deciding.

Assessment e

« Attentional Bias: The tendency to
pay attention to some things while
simultaneously ignoring others.

* i.e. Tunnel vision
GRAND RIVER sSoLUTIONS



Interpersonal Bias Mitigatiog—]‘ echniques

e Affinity Bias

* Question your assumptions and first impressions
* Would your view of the person change if they were di
+ Justify your decision by writing down the reasor}g '

i,

f@imﬂar to you?

Anchoring Bias

+ Ensure you have enough time to evaluate
+ Reflect on whether you have ru o Judgement in the past

* Ask yourself if you have thoraughly considered all key factors

e | he Halo/Horns Effect

* Remind ynurseleople are complex
* Create two p@ impressions of people when you first meet them
+ Collect objective€ information on which impression is more accurate

GRAND RIVER SOLUTIONS



B.E. FOR DOGS:

-
&

HALO EFFECT  Duke O #3N\°

HE HAS SUCH
LUXURIOUS FUR!
(o]

hw : o/
BERMAN, FOEHL, TRowER Lon®




Affinity Bias: Anchoring Blax: The Halo/Horns Effect:
* To favor others who are like * The tenu=r.cy to be overly * The tendency for an initial

us. Affinity bias leads us infliene 2a vy the first piece impression of a person to

to favor people who we feel ctritormation that we hear. influence what we think of

we have a connection or them overall. If our

similarity to. initial impression of
someone was

positive/negative, we want
to look for proof that our
assessment was accurate.

GRAND RIVER soLuTIiONS



Expenences Implicit Bias
‘e R
e Media e Automatic e Discriminatory
e Beliefs Thoughts e Non-Discriminatory
e Education * Feelings e Overt
e Covert
.“::J_;_,
et GRAND RIVER soLuTIiOMNS
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S
Il What is Implicit Bias? (%
SO

Stereotvpes: — ~  Implicit Bias: Stereotypical

Rt om‘g:;i - Prejudic+ tho%ghts below consggus
Feelinge awareness, which can be

thoughts followed by feelings of

liking or disliking (prejudice)

and/or discriminatory

_—_ behaviors; tends to involve
Discriza%ation: a limited or inaccurate
' :ﬁons perception Of OtherS.

GRAND RIVER soLuTIiONS
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Im
plicit Bi
ios ™

ness a rQ\‘MTt
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Commit to Using Neutral Liqguage

Neutral Alternatives

Non-Neutral/Biased
“Claimed/Alleged” O “Reported/Stated”
“Accordingto X" % “X reported/X stated”
“Story/Version of Events” Q "Account/Reported Recollection of Events”
“Had Sex with/Enga Simply describe what occurred
"Changed their Accoun ersion of “When initiallyinterviewed Respondent

stated X. In a subsequentinterview
o Respondent stated Y”

. EFII.MD RIVER
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Every statementin an interview
summary should make clear

that it was the interviewee who
made that statement:

+ Not: Complainant first saw
Respondent near the fountain
in the middle of the quad.

* Instead “Complainant stated
that she first saw
Respondent near the
fountain in the middle of the
quad.”

+ Not: Witness 3 told
Complainant that Respondent
was creepy.

* Instead: Complainant stated
that Witness 3 told him that
Witness 3 believed
Respondent was “cre

\Y
A

Use interviewee’s words and put
in quotes if it is their word.

+ Not “Witness 3 was really ou
of itand drunk.”

+ Instead; "Witness 4 ste
that Witness 3 was{really out
of it' and ‘.drunl:,&y ch she
describedg%"

* Not “the stalking started”

* Instead; complainant stated
that the conduct she
identified as stalking started
in January.

* In some states, particularly
California, attorneys litigating
these cases will argue that use
of a conclusory term means
the investigator is agreeing
that the conduct did occur. It's
a huge nuisance to be a
deponent in those cases.

.__'.-.\' ! :rf
= wé GRAND RIVER
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Choosing Simple Language  »™"

“Adjudicated” ded/Determined”

“Preponderance of the Evidence” O\/ “More likely than not”

“Respondent articulated” "Respondent stated”

“Prima Facie Assessment” “Plain assessment/On its face assessment”

“The allegationwas su %’i‘ “The allegation was proven/supported by”
“Pursua n “As stated in the policy”

"Dlgtg;)enetratmn" “Inserted their finger into(include body part penetrated)”



Simplicity
Reports should be written so that they are

accessible to all readers, irrespective of
their familiarity with the subject matter, or
the institutions policies and the law. C—_>O

* Use plain language

* Be concise Q@Q\
* Avoid repetition Q}

* Considerincludinga sectio@facts in
dispute/notin dispute §V

* Avoid or define tec ?‘
language/acron ang

it
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The Final

Determination
Should STAND
On |ts Own S Simlawd zasy to Comprehend

Transparent/Clear

Draw Attention to Significant

Evidence and Issues

GRAND RIVER soLuTIONS



'_E = this secti the final
deterpminati

N
Writing the \/\5&
Findi 2 Of E—DO Adhere to the guidelines set
&

Use the an?{‘gis grid to guide
on

forth above

Facts and Final
Determination (RN

Always cite to the investigative
report, record, and hearing

GRAND RIVER SOLUTIONS
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Aggravating Circumstances

Premeditation

Predation

| w‘o

Ph@"&viulence

Repeated violation

Multiple policy
violations in one
incident

Harm to oth ¥<

mpacl:?hI
com
‘ and@&ﬁnmunlty

Did the behavior
continue after
intervention? ‘ ‘

Effort to conceal or
hide the incident?

R
Refusal to attend
pasttrainings

Past failures to
comply with
directives ‘

GRAND RIVER



Determiningthe
Properi@ ion

" ‘P Consistency
\/
CJO

» Foreseeability of
repeated conduct

» Past conduct

» Does bias creep in?

» Remorse?

“> Victim 1mpa$$<>

: ..: s
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i



S
| The Sanction Does Not Urlg@‘%he Finding
O
N\

r sanction if Sanctioning officer

No
C)@%Sagree with must assume findings

findings are correct

GRAND RIVER soLuTIiONS



| Sanctioning o

R By

State law Qg\yStem policy Learning Measures
O environment available

GRAND RIVER soLu TIONS



End the harassment, prevent its CJ
recurrence, remedy the harm <<g\
\

&

What steps would be,@@nably
calculated to end h sment

and prevent re&

GRAND RIVER soLuTIiONS



Making a Determina@:n
K

1. Apply the standard of proo the evidence to

each element of the alle olicy violation.
2. Make a determinatio\rgéto whether or not there

has been a policy violation.

Re
o>




Did You Also Analyze...? ¢
(if required by policy) O$

s

In a building owned/contral'ed by a recognized student organization?
\A

. Substantial control e respondent and context?

-
. Complainant wa: cttempting to access program/activity?
\_/

GRAND RIVER sSoLUTIONS



Apply Preponderance Standard to
Each Element &

Touchingof the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowle@‘“’tumplainant: drank more than

and Respondentagree and admits this ele 12 drinks, vomited, no recall
that there was contact thewstatemen Respondent: C was aware and
betweegE investigatq participatigs

hand afp Witness 1: vomit

Withess 2.l & :
pongand i bar@y stand

pamaeallally  Witness3:
| it. It went from there. seemed fine

vagina.

‘Complainant guided my Witness 4. carried C to the
O hand down her pants...” basement couch and left her

there to sleep it off.

GRAND RIVER



Analysis Grid G

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowlgd@es “Complainant: drank more than
and Respondentagree and admits this elementin 12 drinks, vomited, no recall
that there was contact their statemen Respondent: C was aware and
between Respondent’s investigator @ participating

hand and Complainant’s Witness 1: observed C vomit
vagina. “We w klng up. Witness 2: C was playing beer

Co ntstarted pong and could barely stand

me and was really  Witness 3: Cwas drunkbut
it. It went from there. seemed fine

omplainantguided my Witness 4: carried C to the
CDQ\ hand down her pants...” basement couch and left her
there to sleep it off.

GRAND RIVER



Allegation: Fondling e
O
<
O
Fondling is the: O

0 touching of the private body parts’of another person
a for the purpose of sexual gﬁaﬁfication,
a Forcibly and/or withouttie consent of the Complainant,

Q including instarkee\gvi‘ﬁﬁ_ere the Complainant is incapable of

giving consentRecause of their age or because of their
temporary-or.permanent mental or physical incapacity.

>

GRAND RIVER soLuTIONS



Policy Analysis

- Break down the policy O\"/ |
into elements =

| >
- Organize the facts by.\

the element to whieh:

they relate Q
5
?
X



Findings ,\( ct

» A "finding of fact!

* The decmﬂ‘h"ther events, actions, or conduct

occurr -4 piece of evidence is what it purports to
be

- Baséd on available evidence and information

b ermined by a preponderance of evidence standard
\ Determined by the fact finder(s)

or example...

« Complainant reports that they and Respondent ate ice
cream prior to the incident

» Respondent says that they did not eat ice cream

» Witness 1 produces a timestamped photo of
Respondent eating ice cream

+ Next StEpS? IGRANE‘- RIVER
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Weighing the Evidence \g)
& Making a Determination O

the evidence to each element of

the alleged policy violation %3\

2. Evaluate the relevant ewdence
to determine what weight, lf
will afford that item of evr n your
final determination;

3. Make a determina% as to whether or
not there has b policy violation.

1. Apply the standard of proof and CDC>\/




Preponderance ofctjhe

Ewdence

Do s nctrmean 100% trueor
accurate

A finding of res v _~siaility =
There was <. "icie.t reliable,
credible evide' ice tosupport

A finding of not responsible
= There was not sufficient
reliable, credible evidenceto

2 ting, by a supporta finding, by a
~reponderanceof the preponderance of the
¢ x Viv’ence, that the policy was il evidence, that the policy was
violated violated

GRAND RIVER



Deliberations




iiiii
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When Assessing Relevance, the
Decision Maker Can: OT\CD
2\

Ask the Advisor (Process A) or Party\(éqﬁgess B) why their
qguestion is relevant -—O\/

Take a break
\%Q\

~S
Ask their own questié{é\of the party/witness

RN,

Review theb‘e%:ihg record
O\“

GRAND RIVER soLuwuTiOn



I The Role of the Decision Ma
During Questioning by th\ visors
&

After the Advisor poses a question, the proceeding will p se low the Chair to consider it.

- . C_
Chair will determine whetherthe question will be permittetf, Hisalt®wed, or rephrased The Chair may explore arguments
regarding relefapce With the Advisors.

N\

' The Chairwill limit or disallow guestionson thiasiﬂhatthey areirrelevant, unduly repetitious (and thusirrelevant), or abusive.

= I -

T~
The Chairwill state their decisi bja"t'he question for the record and advise the Party/Witness to whom the question was
directed, accordingly. The Cha xplain any decision to exclude a question as not relevant, or to reframe it for relevance.
-

The Chair has final say on all questions and determinations of relevance. The parties and their advisors are not permitted to
make objections duringthe hearing. If they feel that rulingis incorrect, the proper forum to raise that objection is on appeal.




Cross Examination

Il who does it?

Must be conducted

If pgﬁdbes not
appaar or does not

by the advisor articipate, advisor
I ﬁ appear and cross

If party does not

have an advisor,

institution must
provide one

" GRAND RIVER
RN, SoLUTIONS
4% %"



The Decisi

|Advisor Qu

« - ﬂ. e ©
on Maker's Role In
ning

5
O
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Quick Check In
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II Special Considerations
for Panels

If a panel, decide in advance who will take the
lead on questioning

i ™

Go topic by topic

Ask other panelists if they have questions before Q% h
moving on \

Do not speak over each other 0

Pay attention to the questia% r panelists
Ok to take breaks to consult each other, to

reflect, to consult with the TIXC or counsel
N




r.'.’:e:’ﬁ Ask questions about ht}g they conducted their

- investigation (if not ir\:t port)

AN o o
q Explor investigator's decision making(if not in the
) )

.. Special £
E E Co n S i d e rati 0 n S CDQEER clarity about evidence Where it came from
; E fo r Q u esti 0 n i ng Q\ collected Authenticity of the evidence

the Investigator Q\\\\'

Ask factual questions that will assistin evaluation of the

O evidence
Q\; If bias is not in issue at the hearing, the Chair should not
O Q permitirrelevantquestions of the investigator that probe
= for bias.



Special Considerations for Questioning
the Investigator During the I-{@?r‘i’ng

- The Investigator's participationin the hearingis‘as a fact witness;

P
« Questionsdirected towards the Inve&iar shall be limited to facts collected by

the Investigator pertinentto the In igation,

» Neitherthe Advisors nor the Dﬁ%}o -maker(s) should ask the Investigator(s)
their opinions on credibility.te mended findings, or determinations;

- The Investigators, Advisois,\and parties will refrain from discussion of or
guestionsabout the k‘é‘é’ssments. If such informationis introduced, the Chair

will direct that it b@ garded.



Lay a foundation for the &5&.
X
* Explain why you mﬁ:&kiﬁg it
* Share the evidepcathat you are asking
H ow to about, or tl~€ %&’are seeking a
respons

Ask the Ponseds,

H ar d Be %ate and mindful in your

Questions

» Can you tell me what you were thinking
S) when....
< ' * Help me understand what you were

Q\F feeling when...
O « Are you able to tell me more about...



What are
the “Hard”
Questions




BRIEINALS FROM
THE SOURCE

HAVE OTHERS
REVIEW AND
COMMENT ON
AUTHENTICITY

ARE THERE
OTHER RECORDS
THAT WOULD
CORROBORATE?




Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?




Credibility Versus Reliability

Reliablity

* | can trust the consistency of the person’s acco heir truth.
* It is probably true and | can rely on it. O

mmmm  Credibility

* | trust their account based 0 tone and reliability.

* They are honest and bell
orthy of belief.

* It is convincingly tr

* It might not be true, b
* The witness |5\5$ nd speaking their real truth.

“ GRAND RIVER
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Questioning to Assess,@gibility
/\\
.,.Q\/\>

NO formula opportunity to view, \-9
exists, but ability to reca@\
consider asking motive \ﬁ‘cate
guestions plagsiility

about the 'Eu‘Q%istency
followi ng: C;a\v;haracter, background, experience, and training

coaching



Questioning to Assess Reliagﬂ:ity
&

Inherent plausibihty

Lcwic

-

Covroboration

iy

Cther indicia of reliability

GRAND RIVER



11 Common Areas of Where laFity or
Additional Information |

Credibility

N

O

Timelines

eeded

Inconsistencies

Details about the
alleged
misconduct

Facus iz'ated to the
y.ments of the
alleged policy
violation

Relevancy of
Certain ltems of
Evidence

Factual Basis for
Opinions




Foundational Questions to A|Wé:)/5
Consider Asking A

Did the notes reflect
your recollection at
the time?

Were you Did you see o
interviewed? interview ant=s?

Did you speak with

As you sit here Did you review your any one about your

today, has anything notes before coming
changed? to this hearing?

testimony today
prior to this hearing?

“ GRAND RIVER
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When Questioning.... é,_)
O

Explore f@@gre

additi n?j Listen to the

injar jon or clarity answers.
$&

\ ed.

Be efficient.

Be prepared to go
down a road that yoy :
hadn't considered

anticipated 8{5@@;3.

Take your time. Be
thoughtful. Take
breaks if you need it.

~ GRAND RIVER
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Information Medical treatment
protected by an and care

un-waived legal
privilege

Unduly repetitious Information that
or duplicative otherwise
questions irrelevant

prior sexual
history, with
limited exceptions.

~ GRAND RIVER
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When is evidence relevant?

Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is

“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence




What constitutes a relevant q%éstion?
<O
O

The Department
declines to define Relevant Evidence:
“relevant”,

indicating that term “Evidence s relevantif i
: should be . probable thanit would be without the evidence; and
interpreted using + (b) the fact s of consequence n determiningthe.

._action.” ) )

[its] plain and

ordinary meaning.”

GRAND RIVER



The Heearing Panel or the
advicar will remain seated

during questioning

‘e Form at O;f Questions will be posed
:: Questioning orally

Questions must be

relevant



-

General Questioning Guidelines” i

S,




Closing Statements

Prior to the conclusion of the hearing, each parcy will have
the opportunity to make a closing statement.

Prior to the conclusion of the he;dﬁ%:\ Directed to the Decision Maker and
each party will have the opportun(tyto only the Decision Maker .
make a closing statement.

Not time to introduce new
information or evidence.

Intendedto be a brig{ S mary of the

pointsthe party woitHike to
highlight. :

~— ' GRAND RIVER




Questioning of the Wltnesg{?

01

The Chair will
determine the order
of questioning of
withesses

0)%

The Hearing Panel
will question first

~\frf

U3

Advisor cross-
examination will
occur next
(suggested:
Complainant's
advisor followed by

Respondent’s
advisor)

04

Follow up by the
Hearing Panel

” GRAND RwER
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Presentation of Information &CJ
Questioning of the Parties \O$

\3«

01 02 04 05

The Hearing Cross Follow un T g The Hearing Cross
Panel will examination the Hraiing Panel will examination

06

Follow up by

the Hearing
Panel

question of Pane| guestion of
Complainant Complainant : Respondent Respondent
first will occur second will occur

next ; next
* L4
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Opening Introductions and
Instructions by the Chair

'\
OO
The Institute has a script for this portmp @
the proceedings, and it should be us
Introduction of the participants. Q/
Overview of the procedures.
Overall goal: manage expecté@éu

Be prepared to answerwlons
&

O

“ GRAND RIVER
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Opening Statements

Optional: Not required by the regulations; institution 1may choose to allow.

* Prior to questioning beginning dpr;mgx Directed to the Decision Maker and
the hearing, each party may be gi¢en only the Decision Maker.
the opportunityto make aq&g/@mng

G it Both parties should give opening

statementbefore either is questioned.

Intendedionea br%%mary ofthe Typically, the complainant goes first.

pointsthe party\ﬁ ike to

highlight.

G RAND RIVER




01

Introductions
and
instructions
by the Chair

)

Complainant:
Opening
Statements,
Questions by
Panel, Cross
Examination

03

Responce:
Oper ae
Staten. s,
-Aue tions by
Faral, Cross
xamination

Closing
Statements

Witnesses:
Questions by
Panel, Cross
Examination
by Advisors

Deliberation
and
Determination




Order of the Proceedings -O ents
\

/&
S

01 02 <

Introductions Opening r - 3sentation of
and instructions Statements « . .nformation and
by the Chair questioning of

Deliberation &

Closing

Statements Determination

the parties and
witnesses

“ GRAND RIVER
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Credibility? C_)
O
y O
Ctekl;i/"ﬂgtmn on timeline?
Common O

Areas of -
Exploration

QQ/‘Q\ Thought process?
D
:

® Inconsistencies?



Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

Fear for the person's safety or the safety of others; or
Suffer substantial emotional distress.

\Y

Did Respondent engage in a ccn;@ of conduct?

—a
-

2. Was that course of condu cted at Complainant?
3. Would Respondent’s C%S\d\l t cause a reasonable person
to either

1. Fear for their saf Q the safety of others, or
2. Suffer subst%éu\ motional distress

O

GRAND RIVER soLUTIONS



Domestic Violence. Violence committed by a person who is
or has been in a social relationship of a romantic or intimate

nature with the victim. Dating violence includes, but is not
limited to, sexual or physical abuse or the threat of such

abuse.

)
+Are the parties in, or havékhey been in, a
romantic or intimate refatonship?

Q

Did Responden @gage in physical or sexual
violence, or t s thereof against Complainant?

X

GRAND RIVER soLUTIONS



e Compile questions on behalf of the Panel

ﬁ May con \a pre-hearing meeting

- V
H edari ng ‘ . %AQEW questions submitted by the parties
Panel Chair R

Become familiar with the script

GRAND RIVER soLUTIONS



q Review evidence ant)mpnrt

=] Review 6&(\[}“& policy and procedures

Hearing

Pa n EI aS a \qu\ liminary analysis of the evidence
Whole N

E Determine areas for further exploration

0 Develop questions of your own

GRAND RIVER soLUTIONS



q Review notice letter, report, evidence, and
parties’ responses CD

=] Review @(ﬁble policy and procedures

Decision e,Q - |
Making Prep  [SENTR o
=N

Work

E \/ Determine areas for further exploration

0 Decide what questions you have for
Investigator

GRAND RIVER soLUTIONS



Pre-Hearing Meetin 5

* Format

Roles of the parties Q/Q\
Participation Q§

Decorum
Impact of not follo ' ules

Cross Examinatior/Questioning Format & Expectations

GRAND RIVER soLuTIONS



Decision Maked')\>5

Preparation &

What should be done i@nce

......
___________
"a.

gn*" L.
......
& A
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The Participants
The Hearing Chair

» |s a decision-maker
» Answers all procedural questions

» Makes rulings regarding
relevancy of evidence, question$(
posed during cross examinatjghd

> Maintains decorum
» Prepares the written &ration
statement
i %V?“

> Assists in prep the Notice of

GRAND RIVER




The Participants

The Decision-Makers

» A panel

» Questions the parties
and witnesses at the

/ “y
hearing Qb
» Determines responsipt
» Determines sancti

where appropri &‘
o




The Participants

The Hearing
Facilitator/Coordinator

O\/
» Manages the recording, c’.)
witness logistics, party Q\
logistics, curation of Q/
documents, separation \Q
of the parties, and other%
administrative elemeft
of the hearing pro

» Non-Voting Q\V

» Optional, ntgaequire_d

GRAND RIVER



The Participants
Advisors: Prohibited
Behavior

An Advisor who oversteps their
role as defined by the policy
should be warned once. If the
Advisor continues to disrupt or (Q\
otherwise fails to respect the Q(/
limits of the Advisor role, the%\
meeting may be ended, o,@th r
appropriate measures
implemented. Subse ly, the
Title IX Coordina s the
ability determin to address
the Advisor's non-compliance
and future role.




Can be anyone, including a lawyer, a
parent, a friend, and a witness

No particular training or experience
required (institutionally appointed advisors
should be trained)

Can accompany their advisees at all
meetings, interviews, and the hearing

Advisors should help the Parties prepare
for each meeting and are expected to
advise ethically, with integrity, and in
faith

May not speak on behalf of their @See or
otherwise participate, except{hat the

advisor will conduct cross nation at
the hearing.

Advisors are expec
advisees without d

{

%%Evise their
|

ting proceedings

The Participants
V\(—j Advisors
O

,&\
R







The Participants

The Investigator

- Can present a summary of the
final investigation report, including items
that are contested and those that are not;

- Submits to questioning by
QQ/Q\

the Decisionmaker(s) and the partie
(through their Advisors).

- Can be present during the entire h‘earmg
process, but not during delibexations.

- Questions about their
on credibility, reco ed findings,

or determinations, @réprohibited. If
such information is introduced, the Chair
will direct that it be disregarded.




The Participants
An individual who is alleged to be &)mdividual who has been

the victim of conduct that could Q’ eported to be the perpetrator of
constitute sexual harassmen \Q conduct that could constitute
sexual harassment.

GRAMND RIVER



Process Partlgjtphnts Couriti
e® ® l-: *::.,.. .

~E

@ .: :
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An understanding of trauma and it< potential impact
should encourage investigators (G keep an open mind,
and it should prevent investigators from immediately
interpreting seemingly iriccnsistent behaviors with
deception. An understariding of trauma provides
another explanaticn for these seemingly inconsistent
behaviors.

VA"

| This is essential to a fair and thorough investigation.

© GRAND RIVER
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When an
investigator
uses “trauma
informed”
tools, they
are less likely
to:

_.:-\.3\1:1 i J_,."

== 7 GRANDRIVER SoLUTIONS
TN
“AIN

A
lﬂl

CONCLUDE, WITHOUT A
THOROUGH
INVESTIGATION, THAT THE
REFORTING INDIVIDUALIS
NOT CREDIBLE

CAUSE ADDITIONAL
HARM

O

ASK QUESTIONS OR MAKE
DECISIONS FOUNDED IN
BIAS

JEOPARDIZE FUTURE
REPORTING



The Historical Conclusion... ¢,
A

False Report

Regretted Sex
Not Provable

Investigation
CLOSED

- ks
R TR
se i

g ff
7= “ GRAND RIVER
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Hlstorlcally, the seemmgly mcenSIstent behawors that freq uently

Inconsistencies
Lack of Detail
Non-Linear
Fragmented
New Informatian

Not Credible

- GRAND RIVER

SoLUTIONS




Common Characteristics
of Disclosures by a
Trauma Brain

Inconsistent

Non-linear

Fragmented AN

Lack of detail

New mformatlon

Affect is unexpected



Oé9
AN
When trauma occurs, (vhér*e arevery
real changes in brainfunction that may
affect a person‘s.ability to make
memory and ¢o recount their

éxperience.
O
o

HHHHHHHHH



Examples of Events that Might Trigger a
Traumatic Response $c3
é&ﬁ

. Phy sault
Sexual Assault PEys;c; :rgisa;_lt t&ﬁ;"mate
y & . artner

Accident that Q\: o
causes seriol$ Robbery Significant

A Car Accident

medical event

injury or dga




An event that is e)@rlenced as
terrifying, horrifying,) or threatening
and thatis co with an actual or
perc% lack of control.

?

<
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[Itisa misapptication A
of trauma, informed
principles/to allow
potential evidence of

Misapplication
of Trauma Srau-ma to: )
Informed

D 1.Influence the interpretation of a
N specific item of evidence;
2.Substitute for missing evidence;

3.To serve as a justification for not
doing a full and thorough
investigation;

4.Cause a biased belief in the
veracity of one or more party.

Practices

GRAND RIVER




Trauma Informed
Practices are Designed to:

N
Encourage Assist with AaaSt with Reduce Minimize Reduce Bias
thorough and recollection roceunting potential for unnecessary
complete i false re-
investigations information traumatization

k] A
- GRAND RIVER

Lo’ M, SELUTIiOMNS
“N



Trauma
informed
practices
provide
tools/techniques

for interviewing
and engaging
with the
Complainant,
Respondent, anrd
Witnesses.

o
&

Format/ ture of the
Inte

SO

Format of Questions

Approach to Clarification

GRAND RIVER soLuTio

|
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Incapacitation

* Where alcohol or other substances are involved«\
Incapacitation is determined by how the
substance impacts a person’s decision-
capacity, awareness of consequences, blllty
to make informed judgments. Inc itationis a
state beyond drunkenness or

a person is not incapacita
they have been drfnkin?r sing drugs.

* Incapacitation is not ined by technical or
medical definitiongy ¥he question is whether a
person has th ysical and/or mental ability to
make informed, rational judgments and decisions.

ﬁ EM’ID RIVE It

-----------



Incapacitation

Incapacitation is the physical and/or mental ’&\
iInability to make informed, rational judgments \>
and decisions. Someone is incapacitated if Q\/
they are asleep or unconscious. Someong—_g

also be incapacitated by alcohol or Q?/Q\
substances. Q

N\
S
e
O

S

-~ GRANDRIVER
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An individual violates this
policy if the individual initiates
and engages in sexual activity
with someone who is
Incapacitated, and:

1.
2.

For purposes of this
policy, silence and

the individual knew the other ™
person was incapacitated, o” .o
a sober reasonable persos "\ 4
under similar circumstarcss
as the person initiatihg the .
sexual activity weuianave
known the other nerson was.
Incapacitated.

passivity do not signal
consent.

"f,l
- GRAND RIVER
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Effective Consent cannot be obglyed by...

°* unreasonable pressure, which can generally b\ h(‘)‘érstood as conduct
that pressures another person to “give in” to sexual aclivity rather than to
choose freely to participate; factors that Wbe considered include (1)
the frequency, nature, duration, and inferisity of the requests for sexual
activity; (2) whether and how pre\m@;.requests were denied; and (3)
whether the person initiating the\séxual activity held a position of power
over the other person: Q};\“

* emotional mhmtdatton Wlﬂ?h can include (1) overtly degrading,
humiliating, and sh someone for not participating in sexual activity;

(2) blackmail; anﬂ_ reats to reputation;

* physical mhmtﬂﬁon and threats, which can be communicated by words

or conduct, and physical force.  anano mye
B



Effective Consent is...

* informed; \S&
. - = \/
* freely and voluntarily given; CDO

* mutually understandable wo@r actions which indicate willing
participation in mutually Qag&k upon sexual activity.

X




Effective Consent s
o
\

MIT students who engage in sexual behavior o@y kind are expected to do
so only with the effective consent of all part!ies;\imiolved. Doing otherwise
constitutes sexual misconduct and is a vﬁ%ﬁdn of this policy.

Consent is ultimately about re%i&ng another’s autonomy to make choices
about their own body, their undaries, and their own behavior. The

fundamental purpose of the\lastitute’s sexual misconduct policy is to
reinforce the expectgli%&hat Individuals give and receive this respect in
their sexual interachQns_

- GRAND RIVER
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Trauma- 322 Format@g;ture of the
: iy Heari
informed «\

practices

provide Oﬁ\_/
tools/techniques 6’) . ]
Q Format of Questions

for engaging
with the

Complainant,
Respondent,
and Witnesses. Approach to Clarification

GRAND RIVER soLuTio



Evaluating the Evidence

Is it relevant?
Evidence is relevant if it has a tendency to make a material fact mard or Jess likely to be true.
.e“iﬁ N .
N\

W i

Is the item what it purng tg _%?
L A

Ny

ISII\C\% cing?

F e

Q\Y
Is it reliable?
gw’you trust it or rely on it?

o,
D,
P Ny b
P L

What weight, if any, should it be given?
\__/ Weight is determined by the finder of fact!

GRAND RIVER



Purpose of the Hearlng\gj

WO
© 0O -

Review and Make FlndanQ/ Determine

Determine
Assess of Fact Responsibility/ Sanction and
Evidence Findings of Remedy

%O Responsibility

ol

ol
- - GRAND RIVER
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Hearing Technology: Requirements and
Con5|derat|ons \A

If hearings cannot be in person, or if semeane choeses to participate
remotely, must have a remote participation platform available.

All hearings must be recorded.

2F rticipari; riiust be able to The parties with the decision maker(s)
communiZateduringthe hearing  The partieswith their advisors

¢ ¢ GRAND RIVER



Section 106.45(b)(1)(iii) &

Title IX Coordinator, investigator, decision maker, or facilitator
of informal resolution must receive training on...how to serve
impartially, including avoiding prejudgment of the facts at issue,

conflict of interest, and bias. This training material may not rely
on sex stereotypes and must promote impartial investigations
and adjudications of formal complaints of sexual harassment.

~ GRAND RIVER
iy FOLUTIONS
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Section 106.45(b)(1)(iii)

The grievance process must require that /<\\
any individual designated by the \>
recipient as Title IX Coordinator, O\’
investigator, or facilitator of info[mﬁb

resolution not to have a conﬂic@
interest or bias: Q

* For or against complain;s\O%\éSpOﬂdEﬂtS

generally, or \/
* Anindividual co te;?nt or respondent

o '

" GRAND RIVER
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Section 106.45(b)(1)(iii) OV\CD

The grievance process must require that /.iny
individual designated by the recipiant s Title IX

Coordinator, investigator, deciwm: inaker, or
facilitator of informal resoliion ot to have a
conflict of interest or bias

'

1. For or against com s or respondents generally, or
2. An mdwndual C Inant or respondent

N

GRAND RIVER sSoLUTIONS
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The ?‘

Requirement
of

Impartiality




Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

Standard of proof used may be preponderance of the eviaence or clear and convincing; standard must be
the same for student and employee matters

Cross examination must be permitted and must ' e conducted by advisor of choice or provided by the
institution

Decision maker determines relevan~y .f questions and evidence offered

Written decision must be \ssu2d that includes finding and sanction

GRAND RIVER SOLUTIONS




Procedural Requirements for In\ggtigations
@
N\

Equal opportunity to-

present evidi ne: An advisor of choice

Notice to both parties

Anpuortunity to review all
Written notification of evidence, and 10 days to
meetings, etc., and submit a written response
sufficient time to prepae | to the evidence prior to
completion of the report

Report summarizing
relevantevidence and 10

day review of report prior
to hearing

GRAND RIVER sSOLUTIONS



Report

* Notice to school that prohibited
conduct may have occurred

* Can be submitted by anyone

* Requires prompt outreach and
response

GRAND RIVER



Conduct Falling
Outside the
Scope of Title IX

> Apply other institutional

policies and procedures |
> Ensure that those policies and QQ’O
procedures are complaint WI

VAWA/Clery, other mterse@lg
federal and state laws

v
)
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AND... Only Covered, IF:

Place of Conduct Required Identity

+ On campus OR < + Complainant
+ Campus Program, \Q participating/attempting
Activity, Building, %62‘ to participate in Program
or Activity, AND

* In the United Sta@s
V‘ * Control over Respondent
e

F
y



Section 106.30: Sexual Harassment

Sexual harassment means conduct on the basis of sex thatsa’trgfles one or
more of the following: \

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual's participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’'s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “ztalking” as defined in 34 U.S.C. 12291(a)(30).




T
F\'-' A

Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.”




. N .
Title IX Reqmrgﬁénts
For Hea ringéfg e

o
S i
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Agenda

Title IX Requirements for %@cisiun Maker Preparation

Hearings

MA Campus Sexual

Violence Act Q§

Process Pa&i\q&ts o Making a Decision

The Hearing

.__'I-.\ M
= wé GRAND RIVER
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Meet Your Fa..c”.i.l-itator

~:,
Martha consults and«trmnhnatmnallv onTitle IX and

student cond uctﬁhdhaﬂ previously served as a
technical trairrer ﬁnr Department of Justice VAWA
campus gra ntees Martha is a former President of the
Assocwfmﬁfor Student Conduct Administration, has
begn &, fagulty member for ASCA’s Gehring Academy,
and was part of the core team that developed ASCA's
/ wa&xual Misconduct Institute. A student conduct
\ .professional for over 20 years, Martha is also a former

":" * dean of students and has extensive experience in
Q:"' residence life, behaviorintervention,
o o - O emergency services, orientation, leadership, and
working with student organizations.

Martha Compton

She/her %
Director of Strategic Fé- rimerships and
Client Relations

= GRAND RIVER
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